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At the lowa Association of Realtors annual convention, several questions were raised about how to handle situations where a
buyer fails to timely deliver earnest money as required by the purchase agreement. Below is general information for lowa real
estate professionals, but you should seek legal advice from your counsel regarding this topic, as the circumstances of the

transaction and specific language used in the purchase agreement affect the analysis of and answers to the questions posed.

Generally, Earnest Money is a Contractual Term, Not a Contingency:

It is my understanding that certain buyer’s agents across lowa have claimed that a buyer’s failure to deliver earnest money
pursuant to the terms of the purchase agreement automatically voids the purchase agreement and/or does not otherwise equate to
a buyer's breach of the purchase agreement, These agents contend that delivery of earnest money is a contingency of the
contract, and therefore, the buyer’s failure to deliver the earnest money renders the contingency unmet and the contract void.

However, this is misguided. In lowa, the delivery of earnest money is generally a contractual term and obligation, not a
contingency. Of course, real estate professionals should carefully review the purchase agreement and consult legal counsel to
determine if this general rule applies to the specific transaction. Further, even if the purchase agreement language provides that
the earnest money requirement is merely a contingency, which would be unusual language for a purchase agreement, a buyer still
has a duty to use good faith efforts to fulfill all contingencies.

Accordingly, because the payment of earnest money is generally a contractual obligation and not a contingency, the real estate
purchase agreement remains valid even if the buyer fails to pay earnest money. This is because the purchase agreement remains
supported by other mutual promises and covenants, which amounts to sufficient consideration, such as the buyer’s promise to pay
the entirety of the purchase price and the seller’'s promise to convey title to the real property upon such payment. That is, the
agreement is still supported by consideration in other ways and does not become void for the failure to provide earnest money.
See Kristerin Development Co. v. Granson Inv., 394 N.W.2d 25, 331-32 (lowa 1986).

Breach of Contract:

Further, because the delivery of earnest money is generally considered a contractual term in lowa, a failure to deliver such earnest
money constitutes a breach of the contract, not a failure of a contingency. This means that the purchase agreement is generally
not automatically void, and, instead, the buyer’s failure to pay the earnest money amounts to breach of contract assuming the
buyer refuses to move forward. In this situation, real estate professionals should again consult the purchase agreement language
and seek legal advice regarding possible options for the seller at this point. For example, purchase agreements may require the
seller to issue buyer a notice of the breach and a demand for payment of the earnest money before terminating or voiding the
contract. Other purchase agreements may allow a seller to terminate or void the agreement when a buyer fails to timely pay
earnest money without providing such demand.

Can Seller Move on to a Second Offer?:

Lastly, realtors asked whether a seller can accept a second offer when a buyer fails to deliver earnest money, without first
terminating the original accepted purchase agreement. Again, the seller should consult the specific language in the purchase
agreement and an attorney before taking any further action. However, in general, it is best practice for the seller to first
formally terminate the original purchase agreement, or make the second purchase agreement contingent upon the termination
or release of seller from the first purchase agreement, before accepting a second offer, as the seller is still likely bound by the
contractual terms of the first purchase agreement until it is properly terminated.
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